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It is hard to believe how quickly this
Council year has passed - we have
completed all our luncheon and late
afternoon reception series and our 2023
Annual meeting was on May 2nd. We
began the year concerned about member
attendance at in-person events and how
the membership would react to the
hybrid option. To the surprise of many, our
Council events have been well attended
this past year as our members continue to
become more comfortable with meeting
in person.

The second half of the year the Council
was able to secure several speakers

on diverse topics from “Special Needs
Planning and the Rise of Directed Trusts”
to “Income Tax Considerations in Current
Estate Planning” Ash Ahluwalia had a
significant amount of members second
guessing what they thought they knew
about Social Security planning after his
presentation on “Strategies to Maximize
your Social Security” (and we thank him
for generously offering his services at

a discounted rate to our members). We
had great attendance at all our other
social events including the Welcome
Back party, the Holiday Celebration, our
joint networking event with PICPA at
The Alloy, our drop-in networking event
at The Mulberry, and our drop-in event,
held jointly with the Montgomery County
Estate Planning Council, at The Great
American Pub in Conshohocken.

P.0. Box 579 Moorestown, NJ 08057-0579

President’s Message

James Revels, CPA, MST, AEP®

In addition to providing social and
educational events, we have been
working on a new initiative that came out
of our strategic planning. | am pleased to
announce that we have officially launched
the Philadelphia Estate Planning Council
Diversity, Equity & Inclusion Committee
(the “DEI Committee”). The DEI Committee
is led by the following steering group
comprised of PEPC Board members:
Fareeha Arshad (Co-Chair), Leanne

Evans (Co-Chair), Kim Heyman, Sharon
Greenberg, and Jacklynn Barras. The
Professional Women'’s Network continues
as an affinity network within the oversight
of the DEI Committee.

The DEI Committee’s mission is to
empower and promote inclusion and
belonging within PEPC’s leadership,
membership, and programming. We, as an
organization, are firmly committed to this
mission and to the DEI Committee’s vision
that our community of estate planning
professionals is inclusive, collaborative
and welcoming to all regardless of
differences in background.

Similarly, PEPC as an organization will
follow the guiding principles articulated
by the DEI Committee:

« PEPC appreciates a diversity of people,
ideas, skills and life experiences
including but not limited to: age, race,
sex, religion, national or ethnic origin,
gender, gender identity, physical ability,
and sexual orientation.

continued on page 3
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FBAR [Fire Brimstone
And Regret]

Joel S. Luber, Esq.

The United States Supreme Court has
some weighty cases to consider this
term. One of the cases involved the
interpretation of how foreign bank
account penalties are calculated for failure
to file the Report of Foreign Bank and
Financial Accounts (known as “FBAR”).
The Supreme Court on November 2, 2022
heard oral arguments in this case, Bittner
v. United States, and published their
decision on February 28, 2023. The Court
ruled in the taxpayer’s favor.

For Mr. Bittner, the difference was
between a penalty of $50,000 or $2.72M.
No small consequence. For purposes of
this article, | am not going to go into any
significant detail about the arguments
that were made by both sides (Taxpayer
and Treasury Department) advancing their
interpretation of the applicable statute,

31 U.S.C. §5321(a)(5)(B)(i). Rather, the
purpose here, after a brief description

continued on page 4
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PEPC OFFICERS AND DIRECTORS 2022 - 2023

OFFICERS

President
James Revels, CPA, MST, AEP®
KPMG LLP
jrevels@kpmg.com
267-256-1614

Vice President
Stephanie Sanderson-Braem, Esq.
Stradley Ronon Stevens & Young, LLP
ssanderson-braem@stradley.com
856-414-6356

Treasurer
Chris Borden, CFP®
Stedmark Partners at Janney Montgomery Scott LLC
cborden@janney.com
215-665-6296

Secretary
Jacklynn Barras, J.D., LL.M. (Taxation)
BNY Mellon Wealth Management
jacklynn.barras@bnymellon.com
215-553-2546

Immediate Past President
Eric Hildenbrand, CFA
Coho Partners
ehildenbrand@cohopartners.com
610-981-4444

DIRECTORS

Terms Expiring in 2023
Richard Bell, Planning Capital Management Corp.
Rachel Gross, Esq., American Jewish Committee
Julie Olley, Ben Franklin Technology Partners of Southeastern Pennsylvania
Alan Weissberger, Esq., Hirtle Callaghan & Co.

Terms Expiring in 2024
Michael DeFillipo, CLU, ChFC, 1847 Private Client Group
Kim V. Heyman, J.D., LL.M. (Tax), AEP®, Veritable, LP
Thomas R. McDonnell, Andersen
Erin McQuiggan, Duane Morris LLP

Terms Expiring in 2025
Jacklynn Barras, BNY Mellon Wealth Management

James C. Kelly, J.D., MBA, LL.M (Taxation), CFP®, CTFA, AEP®, CEPA, Wells Fargo

Josh Niles, Haverford Trust Company
Bradley D. Terebelo, Esq., Heckscher, Teillon, Terrill & Sager, P.C.
Tim Zeigler, Kamelot Auction House

Terms Expiring in 2026
Fareeha Arshad, Glenmede Trust Company, N.A.
Leanne Evans, Raymond James & Associates
Sharon Greenberg, Isdaner & Company
Matthew Levitsky, Fox Rothschild LLP

UPCOMING EVENTS

Hybrid Ethics Forum

Tuesday, June 13,2023

8:00 a.m.-10:30 a.m.

“Negotiating the Ethical Landmines of
Trust Administration’s Wild West”
Speakers: Paul Heintz, Linda Henry and
Melinda Rath

26th Annual Golf, Tennis & Yoga Outing
Monday, July 24, 2023

10:30 a.m. - 8:00 p.m.

Golf Outing & Yoga Location: Whitemarsh
Valley Country Club

Tennis Outing Location: Green Valley
Country Club

September Educational Program

(Late Afternoon Program, Followed by
Reception)

Tuesday, September 19, 2023

3:30 p.m. - 7:00 p.m.

Speaker: Paul S. Lee, Northern Trust

October Educational Program
(Luncheon Program)

Tuesday, October 17,2023

11:45a.m. - 1:45 p.m.

Speaker: Bernard A. Krooks, Esq., Littman
Krooks LLP

November Educational Program
(Webinar Only)

Tuesday, November 7, 2023

11:45 a.m. - 1:00 p.m.

Speaker: Natalie B. Choate, JD

NEWSLETTER CO-EDITORS

Kim V. Heyman, J.D., LL.M. (Tax), AEP®
Veritable, LP

610-640-6618
kheyman@veritablelp.com

Alan Weissberger, Esq.

Hirtle Callaghan

610-943-4229
aweissberger@hirtlecallaghan.com
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President’s Message coninued

« PEPC values and respects the
uniqueness of individuals and the varied
perspectives and talents they provide.

« PEPC believes that diversity of its
membership is critical to its mission in
serving a diverse public.

We are very excited to formally launch
this new committee that is integral to our
organization’s growth and development.
The committee’s immediate focus will be
to create and refine our long-term DEI
strategy. We recognize that it is early in
our journey, and we expect to learn a lot
along the way. We welcome members

to join our efforts and help us shape our
organization moving forward.

In March, our Professional Women’s
Network and our newly formed DEI
Committee held an exciting and
inspirational event at Glenmede Trust
Company centered around goal setting
and vision boarding for 2023. We
collected professional clothing that was
donated to the Junior League and | heard
great fun was had by all! In addition, our
Outreach Committee recently hosted a
volunteer event with the Friends of the
Wissahickon.

My time over the past decade as a

board member, committee co-chair

and executive committee member has
been one of the highlights of my career.

| encourage every member who is not
active on a committee to speak to any
member of our various committees, find
one that is interesting and get involved.
The growth and success of our Council is
a direct result of our diverse, high-caliber
membership and the hard work of all our
members who volunteer.

Talking of which, we welcome Lisa
Mittleman from Bank of America Private
Bank, Jillian Kukucka from Glenmede
Trust Company and Shane Johnson from

Perspective Financial Group, who join
returning member Richard Bell from
Planning Capital Management Corp., as
members of the board of directors whose
terms run through 2027. Alan Weissberger
from Hirtle Callaghan & Co. is moving
into the role of Secretary. We are truly
blessed to have such an excellent group
of talented, diverse people from whom to
choose. | thank Rachel Gross, Esq., from
the American Jewish Committee, and
Julie Olley, from Ben Franklin Technology
Partners of Southeastern Pennsylvania,
whose board terms have come to an end,
for their years of service. | also would like
to take the opportunity to thank all my
fellow officers who have been invaluable
in their counsel and input as | worked my
way through the various officer positions.
| believe that we leave the Council in
excellent shape, both financially and in
the growth of membership, after the
pandemic changed our lives seemingly
forever. | am confident that our next
President, Stephanie Sanderson-Braem,
will take us to even higher levels and
achieve even greater results for future
generations of leaders to come.

| look forward to seeing many of you at
our Ethics Forum on June 13th and at

our 26th Golf, Tennis and Yoga Outing on
Monday, July 24th. Golf and yoga will be
held at the Whitemarsh Valley Country
Club and tennis at the Green Valley
Country Club. These are both incredible
facilities that offer a fabulous day out with
friends and colleagues.

As a Council we remain indebted to
Denise Downing and her staff. We are
extremely thankful for our Platinum
sponsors, Stradley Ronon, Raymond
James and The Haverford Trust Company,
and our luncheon and Annual Meeting
sponsors — without their support we
would not have access to the level of
speakers we have at our meetings.

| also would like to thank the entire
membership for allowing me the

opportunity to serve as President for the
2022-2023 year. It has been an absolute
pleasure and a privilege to hold the
position. | am confident that the Council
is in good hands and look forward to a
dynamic and prosperous future.

The Philadelphia Estate
Planning Council
Recognizes the
Generous Support of
Our Platinum Sponsors

HAVERFORD

QUALITY INVESTING

THE HAVERFORD TRUST COMPANY

RAYMOND JAMES®

STRADLEY
S$:RONON
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FBAR wninies

of the statute, is to (i) alert you to the
magnitude of the penalties; (ii) warn

you where these penalties may lurk and
who may be exposed, particularly in

the context of trusts; and (iii) help you
determine what to do if you find yourself
on the receiving end of an assessment for
these penalties.

Background. In 1970, in response to
concerns regarding the unavailability

of foreign account records of persons
thought to be engaged in illegal activities,
Congress enacted the Bank Records and
Foreign Transactions Act, commonly
known as the Bank Secrecy Act (“BSA”),
codified in 31 U.S.C. §5311 et. seq.
Although the original focus of the BSA
was on reporting by financial institutions,
it also required residents or citizens of the
United States, and persons in, and doing
business in, the United States, to keep
records of and report their relationships
or transactions with foreign financial
agencies. This reporting requirement was
implemented through regulations issued
by the Financial Crimes Enforcement
Network of the Department of the
Treasury (“FInCEN") that provided for the
reporting of foreign bank, securities, or
other financial accounts through the filing
of an FBAR. Each United States person
with an interest in, or signatory authority
over, a foreign account is required to file
an FBAR with FinCEN if the aggregate
value of all such foreign accounts is over
$10,000.

Beware of Questions on Common IRS
Forms. On IRS Form 1040, Schedule B, on
which Interest and Ordinary Dividends are
reported, there is a Part lll, titled Foreign
Accounts and Trusts. Questions 7a, 7b,
and 8 have to be answered Yes or No.

Do not overlook these questions, and
certainly do not answer “No” in 7a when
the answer is “Yes.” Your foreign account

will be discovered. A“Yes”answer to

7a alerts you to file a FBAR. On IRS

Form 1041, Page 3, Other Information,
Questions 3 and 4 ask the same question,
with admonition to file a FBAR if you
answer Yes. On IRS Form 1065, Schedule B,
Questions 8 and 9 ask the same questions.
And, on Form 706, in Part 4, there is

a Question 15 that asks whether the
decedent had “an interest in or a signature
or other authority” over a financial
account in a foreign country. If you're the
responsible person completing a 706 for

a decedent, you best ask that question to
all persons who may have knowledge of
the decedent’s connection with anything
foreign. In addition to the FBAR penalty
that can be assessed against the Estate,
the IRS can impose tax preparer penalties
for inaccurate or incomplete tax return
preparation. See §6694 of the Internal
Revenue Code of 1986, as amended
(“IRC").

Draconian Penalties. Failing to file an
FBAR can carry a civil penalty of $10,000
for each non-willful violation. Non-willful
means you didn’t intend any harm, you
were just ignorant. And that $10,000 is
each year, and the statute of limitations
on FBAR violations is six years.

So is that $60,000 per account? What

if you have 10 accounts? The Supreme
Court’s decision in Bittner ruled that the
number of accounts is immaterial for

a non-willful violation and the $10,000
penalty is applied on a per-person per-
year basis. It can get worse. FinCEN
adjusts FBAR penalties for inflation each
year. For 2022 the non-willful penalty is
$14,489, not $10,000.

If your violation is found to be willful,

the penalty is the greater of $100,000

or 50% of the amount in the account

for each violation—and each year you
didn't file is a separate violation. Criminal
penalties for FBAR violations are even
more frightening, including a fine of up to

$250,000 and five years of imprisonment.

Application of FBAR Penalties to Fiduciary
Parties.!

Any U.S. person who has either a
“financial interest in” or “signature or
other authority over” a foreign financial
account is required to file an FBAR.

31 C.FR. §1010.350(a). The persons
subject to a reporting obligation include
account owners and fiduciary parties

in relationships established under
common estate planning documents
such as financial powers of attorney, trust
agreements and wills, as well as entities
held by trusts or estates. See also 31 C.FR.
§§ 1010.350(b)(3), 1010.350(e)(2).

Regulations treat a U.S. person as having
a reportable financial interest in a foreign
account held in a trust if he or she is the
grantor of the trust and is, under the
grantor trust income tax rules (IRC §§671-
679), taxed as the deemed owner of any
of the trust assets. 31 C.F.R. §1010.350(e)
(2)(iii). The regulations also treat a U.S.
person as having a reportable financial
interest in a foreign account held by

a trust in which the U.S. person has a
present beneficial interest in more than 50
percent of the trust assets or from which
he or she receives more than 50 percent
of the trust income. 31 C.FR. §1010.350(e)
(2)(iv).

Regulations also state that a person has
signature or other authority over a foreign
account if that person, either alone or

in conjunction with another person,
controls the disposition of the assets of
the account by direct communication
with the person maintaining the account.
31 C.FR. §1010.350(f)(1). The result of all
the foregoing is this: Multiple persons
may have reporting obligations for the
same account, and the non-willful failure
to satisfy these obligations can result in
multiple penalties being imposed with
respect to those accounts.

A common estate planning relationship
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F BA R continued

in which these rules present a substantial
risk of multiple non- willful FBAR penalties
is the relationship created between an
individual and the person to whom he or
she grants a power of attorney. A financial
power of attorney names an agent with
authority to act on behalf of the principal
with respect to property and financial
transactions. The agent typically has the
authority to open, close, continue and
control accounts, whether foreign or
domestic. Granting this authority to the
agent does not relieve the principal of the
authority to control the same accounts. In
most cases, the principal is not required
to notify the agent of all of the principal’s
accounts or whether the principal
maintains foreign accounts, and typically
does not.

The agent’s signatory authority over
foreign accounts may make the agent
holding the power of attorney a “person”
subject to FBAR reporting requirements.
Thus, the relationship between the
principal and the agent may double

the persons responsible for filing FBAR
reports and whose non-willful errors can
be subjected to an FBAR penalty.

Example 1: Assume that Principal
established two foreign financial
accounts in Country A to facilitate the
payment of expenses associated with
real properties owned by Principal in
Country A. In Years 1-6 each account
balance is $6,000. Principal names Agent
under a power of attorney with power

to act with respect to all of Principal’s

real property and accounts. Principal
does not inform Agent that Principal has
foreign accounts in Country A, and Agent
does not inquire as to the existence of
foreign accounts. Agent non-willfully and
without reasonable cause fails to file an
FBAR in years 1-6. There can be a $10,000
penalty imposed upon Agent in each year,

creating a $60,000 total penalty for the
6-year period, which is equal to five times
the balance of the accounts.?

There also can be a similar penalty
imposed upon the Principal, creating in
the aggregate a penalty ten times the
total account balances. (If the Supreme
Court in Bittner had decided differently,
the penalty would have been computed
per account rather than per return and
there would have been an aggregate
penalty of $240,000, twenty times the
total account balances.3)

The potential for multiplier effects of
various $10,000 penalties is increased
even further in the context of trusts. Trusts
are immensely varied in type, structure,
and duration. Trusts may be either
revocable or irrevocable, either grantor
trusts or nongrantor trusts for income tax
purposes, and either domestic or foreign
trusts for income tax purposes.

A trust also may have an investment
advisor or trust protector with specific
powers with respect to the trust. These
powers may include the power to open,
close, continue, and control financial
accounts. The beneficiaries of a trust have
the economic benefit of the trust assets,
but usually have no power to administer
those assets.

A beneficiary may have an interest in
trust income, principal or both, and

that interest may be mandatory or
discretionary. The interest may be either
present or future, vested or non-vested.
Trusts often continue for multiple
generations, with beneficiaries and their
interests possibly changing during the
trust term.

Example 2: Assume that Grantor, a U.S.
person, creates a revocable trust to hold
Grantor’s assets. Grantor names three
U.S. citizens as trustees, requiring that
all decisions be made by majority vote.
The trustees have authority to make

distributions during Grantor’s lifetime
only to Grantor and Grantor’s spouse.
Grantor transfers to the trust two foreign
financial accounts in Country A, which
Grantor established to facilitate the
payment of expenses associated with real
properties owned by the trust in Country
A. In Years 1-6 each account balance is
$10,000. Each of the trustees is obligated
to file an FBAR reporting the foreign
financial accounts. 31 C.F.R. §1010.350(f)
(1). The trustees’ non-willful failure to file
a timely and correct FBAR could subject
the trust or trustees to up to $180,000 of
FBAR penalties — nine times the size of the
account balances.

FBAR Collection Procedures. FBAR penalty
procedures under Title 31 are similar to
federal tax penalty procedures under Title
26. Under both Title 31 and Title 26, the
IRS must make a timely assessment of
the penalty prior to initiating a collection
action. However, the two procedures
diverge somewhat with respect to
collection remedies available to the
government. The IRS has six years to
make a timely FBAR assessment. This
six-year period begins on the date the
FBAR should have been filed and runs
regardless of whether an FBAR has been
filed at all.

Because FBAR penalties are located in Title
31, provisions therein govern collection.
Under Title 31, the government may
collect FBAR penalty assessments through
various means including: (i) administrative
(or tax refund) offset (collectively,
“administrative offset”); (i) wage
garnishment; and/or (iii) litigation.”

The government’s right of administrative
offset permits the government to
administratively reduce amounts that are
already owed by the government to the
taxpayer to satisfy all or part of an unpaid
FBAR penalty assessment.5 For example,
the government may use its right of

continued on page 6
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F BA R continued

administrative offset to reduce a federal
income tax refund” or reduce benefits
already owed to the taxpayer under
government programs such as Social
Security.®

Title 31 also permits the government

to garnish up to 15% of the taxpayer’s
“disposable pay”"—i.e., the taxpayer’s
compensation (salary, bonus, commission,
etc.) from an employer minus health
insurance premium deductions and
amounts otherwise required by law to

be withheld (e.g., federal employment
taxes).? Perhaps the strongest of its
collection methods, the government also
has the authority to initiate a civil lawsuit
against the taxpayer to reduce the FBAR
penalty assessment to judgment.'® After a
judgment is entered against the taxpayer,
the government may: (i) file a judgment
lien against the taxpayer’s property'’; (ii)
foreclose on the taxpayer’s property'?;

or (iii) obtain a post-judgment Writ of
Garnishment.’

Title 26 permits the IRS 10 years from
the date of an assessment (tax, penalty,
or otherwise) to collect the assessment
through administrative means. But
there is no statute of limitations if

the government seeks to collect an
FBAR penalty assessment through
administrative offset. In other words, the
government may continue collection
via administrative offset until the FBAR
penalty assessment is paid in full. If the
government chooses to file a civil lawsuit
against a taxpayer to reduce the FBAR
penalty assessments to judgment, the
government must initiate the lawsuit
within two years from the assessment
date, unless the government obtains a
criminal judgment, which extends the
statute of limitations to file a civil action
another two years from the criminal
judgment date. If the government is
successful in obtaining a judgment

against the taxpayer, the government

can file a judgment lien for 20 years after
the judgment date and may extend the
judgment lien for an additional 20 years if
it so chooses.™*

If the government files suit against the
taxpayer within the required two-year
period, DOJ has the authority to settle
the lawsuit on terms agreeable to the
DOJ. However, taxpayers are not required
to take a wait-and-see approach to
determine whether a suit will be filed
against them—rather, taxpayers are
permitted to pay all or part of the FBAR
penalty and file a refund suit against the
government.'> This option may make
sense if the taxpayer wants a jury trial,
as government-initiated lawsuits do

not permit jury trials."® However, any
advantages to filing suit first should be
weighed against the very real risk that
the government will file a counterclaim
to reduce all of the FBAR penalty
assessments to judgment, resulting in the
additional collection measures available
to it (discussed above).

Conclusion. FBAR penalties are no

joke. If you have a client who has any
connection at all with anything foreign,
and in today’s worldwide globalized
economy it's almost rare one does not,
there is absolutely no reason to believe
that a conscious decision not to report

a foreign account will not end up in a
disaster. And, for those persons who

may have exposure simply by virtue of a
financial relationship with another person
who owns a foreign account, whether

as trustee, trust protector, investment
manager, distribution advisor, or
beneficiary, not to ask the question is, in
this author’s humble opinion, tantamount
to negligence. Query, whether negligence
will be considered the equivalent as the
absence of willful neglect. It's not as if

a taxpayer owning a foreign account

that produces income is not otherwise
required to report the income from

the account. There is a plethora of tax
penalties for failure to report the income.
But if the reason not to report the foreign
income is because you don’t want to
report the existence of the account, then
when the hammer does fall, you have
already crossed the line from non-willful
to willful. Good night, Irene.

1 This portion largely derived from Brief of The
American College of Trust and Estate Counsel
[ACTEC] as Amicus Curiae in Support of Neither
Party filed in the Bittner case.

2 510,000 statutory penalty x 6 years = $60,000.

3(570,000 x 2 accounts x 6 years) x 2 persons
(Principal and Agent) = $240,000.

4[$10,000 x 6 years] x 3 trustees = $180,000
531US5.C.§3711(g)(9).
61d,seealso31US.C.§3716.
731U.5.C. § 3720A.

831 U.5.C.§3716(c)(3)(A).

931 CFR. §285.11(c).

1031 U.S.C. §5321(b).

1128 U.S.C. §3201.

1228 U.S.C. § 3201(f), § 3202(e).
1328 U.S.C. § 3205.

1428U.5.C. §3201(c).

15 Norman v. U.S., No. 15-872T, 2016 WL 1408582
(Fed. Cl. Apr. 11, 2016) (jurisdiction under the
Tucker Act); see also Landa v. U.S., 153 Fed. Cl.
585,592 (Fed. Cl. 2021); Jarnagin v. U.S., 134
Fed. Cl. 368 (Fed. Cl. 2017); Jones v. U.S., No.
SACV 19-00173 JVS, 2020 WL 4390390 (C.D.
Cal. May 11, 2020).

16 See 28 U.S.C. § 2402.

Joel S. Luber, Esquire, is chair of the Estates &
Trusts Group at Reger Rizzo Darnall LLP. Joel
concentrates his practice in sophisticated estate
planning for high-net-worth individuals, asset
protection planning, estate administration,
Orphans’ Court practice, and general corporate
and income tax planning.
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Marijuana Usage and
the Current State

of Life Insurance
Underwriting

Michael Mallick and Ryley Harper

History & Current Legal
Landscape

With the passage of the Marijuana Tax
Act in 1937, a tax was placed on the sale
of cannabis that quickly criminalized

it and classified it as a Schedule 1
Controlled Substance. Almost 60 years
later, the state of California passed
Proposition 215 in 1996 by a 56% vote to
permit the use of marijuana for medical
treatment recommended by a physician.
Today, nearly 80% of US States have
passed legislation approving either the
recreational or medical use of marijuana
or both, with 20 states passing approvals
in just the last five years.

US States + District of Columbia
Recreational & Medical Use

Approved: 22 (43%)
Medical Use Approved: 18 (35%)
No Uses Approved: 11 (22%)

According to a 2021 national survey
performed by the Substance Abuse and
Mental Health Services Administration
("“SAMHSA"), almost 20% of adults
reported using marijuana the prior 12
months. As the legal landscape and
potential social stigma around marijuana
use continues to evolve, the underwriting
for life insurance is quickly evolving.
However, the changes vary by insurance
carrier and depend on the type and
frequency of use. In this article, we hope
to answer several questions surrounding
the impact of marijuana use on securing
life insurance coverage.

Can | get life insurance if | use
cannabis in any form?

Obtaining life insurance coverage with
disclosing or evidence of marijuana use is
possible. However, as with many things...
it depends. The major factors that
determine underwriting class are:

- Admission of Use

- Lab Results for THC

- Reason for Use

- Frequency of Use

- Delivery Method

- Age

- Additional High-Risk History

An insurance carrier will assess an
underwriting class based upon the
medical history and disclosures provided
by an applicant. Each risk class is
designed to assess a fee or charge for

a given level of risk or probability of
shortened life expectancy. An applicant’s
risk class, product, age and gender are
used to determine the cost of insurance
for a given level of death benefit. The cost
for each risk class can vary substantially
across each level. The table below
illustrates the percentage increase in
premium when compared to the best
available underwriting risk classification
amongst non-smoker and smoker rates:

45-year-old male, $1M of 20 Year Level Term

Risk Classification Non-Smoker Smoker
Best Class 0% 827%
Preferred 18% 473%
Standard (Average) | 91% 720%
Substandard 191% 882%

Admission of Use

Insurance underwriters do not look
favorably if usage is not disclosed on
the written application and instead
uncovered through other sources
such as lab results, medical records, or
prescription drug history. If a policy is
issued and a death claim is submitted

during the two year Contestability Period,
a life insurance carrier may investigate
the claim and potentially deny it if

false or misstatements were made on

the application. On the other hand, a
positive Tetrahydrocannabinol (“THC")

lab result with a documented reason and
disclosures for marijuana use may still
qualify for Non-Smoker Best rates.

Reason for Use

Medical usage of marijuana is viewed

more favorably than recreational use.

An applicant with a valid prescription

card, details of their underlying medical
condition and treatment plan can qualify
for Best to Preferred rates. However,

an underwriter also will review and

rate the underlying medical condition
separately, which could result in a reduced
rating. Recreational use is acceptable for
applicants where marijuana has become
legalized however the rating class would be
determined based on the frequency of use.

Frequency of Use

The frequency of use of marijuana is one
of the biggest determining factors of
rating and/or an offer of coverage. Mild
usage, defined as up to 2x per month,
could qualify for Preferred or Best rates.
Medium usage, defined as up to 10x per
month, could qualify for Standard rates.
In most cases, heavy usage, defined as 25x
per month or daily would be Table Rated
or Declined coverage with exceptions
made for certain medically prescribed
cases. Even if frequency is high, non-
smoker rates are available within each
classification depending on delivery
method.

Delivery Method

Smoking THC more than 1x per month
will result in Smoker rates in addition to
the underwriting class designated. Some
carriers differentiate between smoking
and vaping by qualifying vaping as a

continued on page 8
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Non-Smoker classification. Ingesting
marijuana in an edible form will avoid
Smoker ratings and the underwriting class
will predominately be determined by the
frequency and reason of use. Additionally,
Cannabidiol (“CBD") oil use has become

a very popular delivery method and is
different from THC.

Some of the differences between THC and
CBD are as follows:

THC

- Controlled substance and psychoactive

- Effects: stimulates appetite, euphoria,
drowsiness

- Marijuana plant is used (THC content
between 15-20%)

CBD
- Not a controlled substance or
psychoactive

KPMG

- Effects: calming, relaxing, supporting
well-being, healing

- Hemp plant is used (THC content is less
than 0.2%)

Insurance carriers qualify CBD oil users
as Non-Smokers regardless of delivery
method or frequency.

Age

Insurance underwriters may view
marijuana usage for older applicants
more favorably than younger applicants.
In many cases, those under age 30 with
documented or admitted marijuana use,
could achieve no better than Standard
rates. Applicants over this age may
qualify for Preferred to Best rates subject
to type and frequency of use.

Other High-Risk History
Regardless of the specific details of
marijuana use, the following criteria also
would be considered and would typically

Proud supporter of those
who reach higher

KPMG is proud to support Philadelphia Estate Planning Council’s
important work to help members render the highest type of
service to clients and customers; and to do any and all of those
things that will aid and improve the process of careful and proper
estate planning. Your commitment, determination and insight will

have a powerful impact for years to come.

kpmg.com/us

© 2023 KPMG LLP, a Delaware limited liability par'!ncrship and a merpger firm of the KPMG global
organization of independent member firms affiliated with KPMG Interr#tional Limited, a private English

company limited by guarantee. NDP427343-1A

result in a decline in coverage:

- Business owners, executives and
employees in the marijuana industry

- Additional current or historical alcohol or
drug abuse

- Criminal history

- Motor vehicle driving record with
violations

- Mental health conditions

- Aviation activity

Recommendations

The underwriting manuals at each of
the insurance carriers have evolved
substantially over the past few years

as they relate to marijuana usage. It
would have been impossible to achieve
Non-Smoker rates with any history of
marijuana usage about five years ago
but insurance carriers have now greatly
liberalized their position. However, there
is still substantial variability among the

continued on page 9
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top life insurance carriers. For example,
one major insurance carrier will allow
usage up to several times per week for
best available rates while another carrier
would be less lenient and restrict usage to
once per month to obtain the best class.
When applying for life insurance coverage
with marijuana history, it is crucial to
clearly document the reasons behind
consumption and consult with your
independent life insurance professional to
obtain the most cost-effective coverage.

Given the different opinions on marijuana
between insurance carriers and state
regulators, it is ideal to work with an
experienced insurance professional

who has access to a variety of insurance
carriers to conduct due diligence and
provide the best insurance solution
throughout the market.

Michael Mallick is the President of the Wealth
Transfer practice at Valley Forge Financial Group.
He specializes in estate planning, life insurance
consulting, business succession and executive
benefits.

Ryley Harper is a Wealth Transfer Consultant at
Valley Forge Financial Group. He specializes in
assisting owners of privately held businesses,
high-net-worth families, and their advisory teams
with life insurance, estate planning and business
succession.

Private Foundations
Granting to For-Profit
Organizations?

It's Possible.

In certain situations, private
foundations can support for-
profits as well as nonprofits.

Jeffrey D. Haskell, J.D., LL.M., and
Jennifer Bruckman-Gorak

Although it's well known that a private
foundation (“PF”) can freely make grants
to Internal Revenue Code (“IRC") Section
501(c)(3) public charities, many are
surprised to learn that a PF may make a
grant to a for-profit organization (“FPQ”")’
by satisfying certain requirements.?

Due to the potential for the enrichment
of private interests, however, a PF

must contend with an added layer of
complexity when granting to an FPO:
the need to conduct a private benefit
analysis, as the presence of substantial
private benefit can subject the PF to a
20% penalty on the grant. This article will
provide an analytical framework to help
a practitioner gauge whether the private
benefit concern posed by a PF's grant to
an FPO poses a threat and, if so, guidance
as to how it might be overcome.

As a starting point, it’s critical that the
PF identify a sufficiently large group of
individuals—a broad charitable class®*—
that it intends to benefit through a grant
to an FPO. After all, the FPO itself is not
the intended beneficiary; it is merely the
instrument used by the PF to achieve

its charitable objectives. For instance,

if the PF were to make a grant to an

FPO caterer to provide free meals to
children attending a particular school

in a disadvantaged neighborhood, the
children, not the caterer, would be the
intended beneficiaries of the PF’s largesse.

Additionally, the PF must consider

the degree to which the grant serves
the private interests of the FPO and
others who will benefit from the grant,
even though they are not part of the
charitable class that the PF intends to
benefit (in other words, the unintended
beneficiaries). This requirement stems
from the private benefit doctrine
embodied in IRC Section 501(c)(3), which
provides that PFs and other charitable
organizations must be operated
exclusively for charitable and other
exempt purposes. Specifically, Treasury
Regulations (“Reg.”) § 1.501(c)(3)-1(c)

(1) provides that an organization will

be regarded as operated exclusively for
exempt purposes unless more than an
insubstantial part of its activities is in
furtherance of a non-exempt purpose.
Further, Reg. § 1.501(c)(3)-1(d)(1)(ii) adds
that an organization is not organized

or operated exclusively for exempt
purposes unless it serves a public
rather than a private interest. Thus, an
organization’s exemption may be lost

if it serves a private interest to a more
than insubstantial degree, although
there is no bright-line test to make such
determination.*

The ability to make such a determination
is also key to a PF avoiding a penalty
when making a grant to an FPO. The
Regulations specifically address activities
that could cause a PF to lose its charitable
status if such activities were a substantial
part of the PF’s total activities. If a PF
makes an expenditure for such an
activity, Reg. § 53.4945-6(a) provides that
the PF will be subject to a 20% taxable
expenditure penalty. Since the presence
of a private benefit can cause a PF to lose
its charitable status if it were a substantial
part of its overall activities, it follows

continued on page 10
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that a grant conferring a substantial
private benefit also may be subject to a
taxable expenditure penalty. The key is
knowing when a private benefit is merely
insubstantial and, therefore, permissible.

As noted by Mancino and Hill, the IRS
“has taken the position that insubstantial
is properly understood as an “incidental”
amount and that the position that
whether an activity is incidental will

be tested on both qualitative and
quantitative grounds.”® To be deemed
qualitatively incidental, the primary
benefit must flow to the public at large
and any benefits to private interests must
be a necessary concomitant to achieving
the organization’s charitable objectives.®
The qualitative test is illustrated by Rev.
Rul. 70-186,” in which an organization
was formed to improve the condition

of the water in a lake that was available
to the community as a recreational
facility. While the improvement would
benefit the public at large, it also would
benefit the owners of lakefront property
by increasing property values. The IRS
concluded that the private benefit was
incidental in a qualitative sense because
the benefits would flow to the general
public, and such benefits could not be
attained without necessarily benefitting
the private property owners.

When making a grant to an FPO, a PF
must apply the qualitative test to both the
intended and unintended beneficiaries of
the activity conducted by the FPO, as well
as to the FPO itself. For instance, consider
the school meal program discussed
above. There, the PF should consider
whether the benefit will reach the needy
children (the intended beneficiaries)

and whether the benefit provided to

the other children who will receive the
meals even though they are not in need
of them (the unintended beneficiaries)

is an unavoidable by-product of the
program. Suppose that the school insists
on providing the meals to all children
because it would be administratively
burdensome to keep track of those

who would not qualify for the program,
as nearly all would be eligible. In that
case, the benefits to the small group of
unintended beneficiaries would be a
necessary by-product of the program.

Similarly, conferring a benefit upon the
FPO likely would be unavoidable if the
PF exercised reasonable judgment in
determining that its charitable goals
would be best achieved through an

FPO. In any event, a PF should not be
compelled to choose a less effective
option for achieving its charitable
purposes just because that other option
might confer a lesser degree of private
benefit. For example, while a loan or
equity investment provides a lesser
degree of private benefit than a grant
because the PF stands to recover its
investment, a grant may still be the best
option because the FPO may not earn
sufficient revenue to service debt or pay
dividends, and a PF investment may
deter commercial investors. Further, an
FPO might be the best choice because
of superior experience, track record,
qualifications, lower cost, higher quality,
etc, even if a charity also could carry out
the program, albeit not as well. However,
in the unlikely event that an alternative
option would be equally effective while
conferring less private benefit than a
grant to an FPO, one may infer that the
PF should choose that alternative in order
for the private benefit to be qualitatively
incidental. After all, to the extent that
private benefit can be reduced, but isn't,
the portion of the private benefit that
could have been avoided, but wasn’t, can’t
be considered a necessary by-product of
the activity.®

Additionally, as noted above, an activity

must be quantitatively incidental,
requiring the application of “a
comparative standard in which the private
benefit is measured against the specific
public benefit provided.”? In weighing

the private against the public benefit, the
IRS has acknowledged that the degree

to which private benefit will be tolerated
will vary in proportion to the degree of
public benefit conferred.'® This principle is
illustrated in Rev. Rul. 76-152,"" where an
organization was established to promote
community understanding of modern art
trends. The organization selected modern
art works of local artists for exhibition and
sale at its gallery. Upon sale of an artwork,
the artist received the sales proceeds
after paying a ten percent commission to
the organization. Noting that the artists
were not members of the charitable class
intended to benefit from the activity, the
ruling concluded that the private benefit
to the artists could not be overlooked as
being merely insubstantial in relation to—
and despite—the public benefit conferred
by the exhibitions.

In applying the quantitative test to an
FPO grant, the PF must weigh any private
benefit conferred upon the grant’s
unintended beneficiaries against the
public benefit. Of course, the larger the
charitable class, the greater the number
of intended beneficiaries who are likely to
be reached, and the greater the benefit
to the intended beneficiaries, the more
likely the public benefit will outweigh the
private benefit. Another way to tip the
scale in favor of public benefit would be
to minimize the private benefit as much
as possible. In fact, an implied imperative
to minimize private benefit can be found
in IRC § 501(c)(3), which expresses the
ideal of an organization’s operating
exclusively for charitable purposes.
Although the Regulations clarify that an
incidental amount of private benefit may
be tolerated, a PF nevertheless should

continued on page 11
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conform as closely as possible to the IRC's
ideal.

Referring back to the example with the
school meal program in a disadvantaged
neighborhood, local demographics
should ensure that the number of
intended beneficiaries would greatly
outnumber the unintended beneficiaries.
Therefore, one may readily conclude

that the private benefit in this scenario

is quantitatively incidental because

the public benefit outweighs the

private benefit. By contrast, had the
program been conducted in an affluent
neighborhood, the private benefit could
have been minimized by limiting program
eligibility to those in need.

Additionally, the quantitative test must
be applied to the FPQO itself. Here, too,
the PF should strive to minimize the
benefit to the FPO to increase the
likelihood that any private benefit will
be outweighed by the public benefit.
However, a PF should employ a different
approach for minimizing the FPO’s private
benefit, given its unique role as the PF’s
instrument for carrying out its charitable
objectives. Namely, the PF should

avoid granting more than a reasonable
amount in exchange for the value
furnished by the FPO in terms of goods,
services, and other tangible benefits.?

If the PF does not negotiate fair value in
exchange for the grant, as required by
the ongoing fiduciary duty of care, the
ensuing private benefit to the FPO may
outweigh the grant’s public benefit. For
instance, referring back to our example,
suppose that the going rate charged

by other caterers for the same meals is
substantially less than the grant paid to
the FPO. In that case, the PF’s substantial
overpayment for the value received could
cause the private benefit to the FPO to
outweigh the public benefit.

In GCM 37789, the Office of the Chief
Counsel reasoned that private benefit
would be merely incidental if a nonprofit
hospital were to lease land to physicians
at market value and provide financing

to them at the prevailing rate for the
construction of a medical building

on such land. The GCM noted that, as
originally proposed, the hospital would
have leased the land at virtually no cost
to the physicians, resulting in a more than
incidental quantitative private benefit
because it may well have outweighed
the benefit to the public at large. In

this vein, the GCM noted that while the
financing arrangement at market rates
was not problematic, it would have been
“troublesome” if the hospital were to lend
its funds at less than market rates.

Finally, Reg. § 53.4945-6(b)(2) supports
the conclusion that paying fair value

to an FPO for goods, services, or other
tangible benefits should not give rise to
a substantial private benefit. Generally,
this regulation provides that an expense
payment in excess of fair value may be
subject to a taxable expenditure penalty
unless it is paid in the good faith belief
that such expense was reasonable and

is consistent with ordinary business care
and prudence. As with the private benefit
analysis, the determination as to whether
an expenditure is reasonable will depend
on the particular facts and circumstances
of each case.

In determining whether a grant to an
FPO would result in impermissible private
benefit, a PF would be well advised to
thoroughly document its reasoning. The
answers to the following questions can
assist a PF in documenting its reasoning
in ruling out an impermissible private
benefit that could expose the PF to a
penalty:

« What is the charitable purpose served?
« Describe the “broad charitable class” that
will benefit from the PF’s grant.

« In the judgment of the PF’s board, is the
FPO the best vehicle for achieving the
PF’s charitable purposes? If so, why?

« If the FPO is the best vehicle for
achieving the PF’s charitable purposes,
is a grant the best means of providing
funding to the FPO in the judgment of
the PF’s Board, as opposed to a loan or
equity investment? If so, why?

« With respect to the qualitatively
incidental test, is the private benefit, if

any, a necessary by-product of an activity
that benefits the public at large?

« With respect to the quantitatively
incidental test:

+ Does the public benefit outweigh the
private benefit? If so, why?

« Is the program designed to target
the grant’s intended beneficiaries to
the greatest extent possible while
minimizing benefits to unintended
beneficiaries? If so, how?

« Is the PF receiving at least fair value
in terms of goods, services and other
tangible benefits (to be provided by the
FPO to the intended beneficiaries) in
exchange for the amount of the grant?
What is the basis for this conclusion?

- If the goods and services received for
the grant constitute less than fair value,
has the PF obtained other concessions
from the FPO? If so, what concessions
were gained?

Although using an FPO as an instrument
to advance a PF’s charitable purposes
adds a layer of complexity, more and
more PFs are expressing interest in

this unique approach. Indeed, working
through an FPO can certainly be a highly
effective option for accomplishing a

PF’s charitable purposes, so long as the
PF exercises business judgement and
thoughtfully analyzes the private benefit
concerns.

1 Note, however, that the self-dealing rules under
IRC Section 4941 would prohibit the PF from
making a grant to an FPO that is a “disqualified

continued on page 12
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person,” as defined in IRC Section 4946.

2 Generally, Reg. § 53.4945-5 outlines a set of
mandatory procedures, collectively termed
“expenditure responsibility,” for making grants
to organizations not classified as public
charities. Expenditure responsibility requires
a specified charitable purpose, pre-grant due
diligence, a written agreement incorporating
certain terms, oversight of the grantee’s
expenditure of grant funds, and reporting to
the IRS.

3 A broad charitable class is one that is “large
enough or sufficiently open-ended that the
community as a whole, rather than a pre-
selected group of people, benefits when a
charity provides assistance.” IRS Pub. 3833 at 9
(Dec. 2014).

4 Taxation of Exempt Organizations, Hill &
Mancino, § 4.02[2]; see also GCM 37789.

5 Mancino and Hill at § 4.02[2].
6 See GCM 37789.
71970-1C.B. 128.

8 See GCM 3778, which reasoned that a hospital’s
renting land to physicians for the construction
of a medical building essentially free of
charge was not a necessary concomitant to
the hospital’s charitable purposes because
its purposes could have been just as readily
achieved by charging rent at market rates.

9 Hill & Mancino, Section 4.02[2].
10 GCM 38459 (07/31/80).
111976-1C.B. 151.

12 See GCM 37789, infra, noting that an
exempt organization intending to lease
land for less than fair rental value might
have avoided private benefit concerns by
obtaining “tangible benefits” that may
have had the effect of increasing the lease
payments to market value. For instance,
suppose that a PF were to decide that a
grant to a pharmaceutical FPO is the best
way to develop an “orphan” drug, one that is
generally considered unprofitable because
it would treat only a rare medical condition.
To ensure that the PF receives at least fair
value in return for the grant, it may require
the pharmaceutical FPO to make various
concessions, like agreeing to market the drug
in underdeveloped countries, sell the drug
at affordable prices, and publish a research
paper dfter the drug has been patented.

13 Aside from private benefit concerns, a PF’s

Board members have a fiduciary duty of

care to avoid wasting corporate assets by
overpaying to such an extent that no business
person would reasonably conclude that the
PF had received fair value in exchange for the
payment.

14 The GCM also noted that leasing the land
essentially free of charge would not have
been qualitatively incidental, either, because
it was not necessary to charge below rental
value to achieve the desired public benefit, as
such benefit could have been just as readily
achieved by leasing at market rates.

15 Reg. § 53.4945-6(b)(2).

Jeffrey D. Haskell, J.D., LL.M., is chief legal officer
and Jennifer Bruckman-Gorak is deputy legal
officer for Foundation Source, which provides
comprehensive support services for private
foundations.

The Corporate
Transparency Act:
Ready or Not, The
Reporting Will Begin'

Few jurisdictions in the United States
(“U.S.”) require legal entities to disclose

information about their beneficial owners.

Historically, this lack of transparency
created opportunities for bad actors to
hide their identities while perpetrating
fraud, drug trafficking, financing of
terrorism, tax evasion and other criminal
activities. The U.S. has long been viewed
as lagging behind other developed
countries in its safeguards to prevent
the flow of illicit money. Governments
all over the world and international
organizations have been pushing for
greater transparency of beneficial
ownership information to combat
terrorism and money laundering. As part
of their efforts, they have advocated

for the creation of central registries to
make that information available for law
enforcement, tax authorities, and other
similar entities. It is from this background
that the Corporate Transparency Act (the
“CTA") was enacted, to increase national
security, to protect legitimate businesses,
to enhance law enforcement efforts and
to support the growing international
consensus to enhance beneficial
ownership transparency.

What is the Corporate
Transparency Act?

The CTA was enacted into law on
January 1, 2021, under The National
Defense Authorization Act for Fiscal

Year 2021.2 The CTA requires certain
entities to report information about their
beneficial owners and the individuals
who created them (collectively referred to
as “beneficial ownership information” or
“BOI") to the U.S Treasury Department’s
Financial Crimes Enforcement Network
(“FinCEN"). All BOI submitted to FinCEN
will be confidential. The CTA directs the
Secretary of the Treasury to maintain

BOl in a secure, nonpublic database. To
implement this requirement, FinCEN
developed the Beneficial Ownership
Secure System (“BOSS”), from which
information will not be available to the
general public and may only be disclosed
under limited circumstances.3

FinCEN issued proposed regulations
establishing a BOI reporting requirement
on December 8, 2001, which were
adopted largely as proposed on
September 29, 2022 (the “Final
Regulations”). Pursuant to the Final
Regulations, the CTA will be effective on
January 1, 2024. The biggest changes
from the proposed regulations to the Final
Regulations were made to reduce the
burdens on entities required to provide a
BOl report.

All wealth planning and tax professionals
continued on page 13
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will need to understand the CTA’s
compliance obligations, which are
primarily focused on corporations, limited
liability companies and partnerships that
do not conduct operating businesses

and that are not otherwise subject to
regulation by a federal agency.

This article highlights the rules under
the Final Regulations. It will explain the
definitions of key terms, the exemptions
from the CTA and the requirements
imposed on “Reporting Companies.”

What is a “Reporting Company”?
This definition is central to determining
who falls within the CTA regime. It helps
to keep in mind the purpose of the CTA

- to discover what may be elicit use of
shell companies. Therefore, organizations
that are otherwise regulated are excluded
from the definition. A “Reporting
Company” is either a domestic reporting
company or a foreign reporting company.

« The term “Domestic Reporting
Company” means any entity that is:
« A corporation;
« A limited liability company; or
- Created by filing a document with a
secretary of state or any similar office
under the law of a state or Indian tribe.

+ The term “Foreign Reporting
Company” means any entity that is:
« A corporation, limited liability
company or other entity
« Formed under the laws of a foreign
country; and
+ Registered to do business in any
state or tribal jurisdiction by filing a
document with a secretary of state or
any similar office under the law of a
state or Indian tribe.
Notwithstanding the foregoing broad
definition, the following are exempted:

% Trusts (other than certain business
trusts), general partnerships and sole

proprietorships, which usually are not
created by filing a document with a
secretary of state or similar office;

« Companies that have significant
business operations in the U.S. To
qualify as a so-called “Large Operating
Company,’ an entity must have all of
the following requirements:

« An operating presence at a physical
location in the U.S,;

« At least 20 full-time employees; and

« At least $5 million of gross receipts
or sales as shown on its prior year’s
federal income tax return.

«» Entities wholly owned or controlled by
a Large Operating Company (or, for the
most part, with any other type of CTA-
exempt entities) are also exempt under
the “Subsidiary Exemption;"

« Tax-exempt charitable organizations
under section 501(c) of the Internal
Revenue Code of 1986, as amended
(the “Code”) (and will remain exempt for
180 days after the loss of its tax-exempt
status);

¢ A charitable or charitable split interest
trust described in section 4947(a)(1) or
(2) of the Code;

+ A political organization exempt under
section 527(e)(1) of the Code;

« Public accounting firms registered
under section 102 of the Sarbanes-
Oxley Act;

« Publicly traded entities;
+« Domestic governmental authorities;

« Banks, credit unions, depositary
institutions and the like;

« Securities exchanges;
< Insurance companies;

« Broker dealers and Registered
Investment Companies (“RICs");

«» Public utilities;

«» Financial market utilities; and

«» Certain pooled investment vehicles.

What does a Reporting Company
have to report?

A Reporting Company is required to
provide information on its “Beneficial
Owners.” A “Beneficial Owner” is

defined as any individual who, directly

or indirectly, (A) exercises “Substantial
Control” over a Reporting Company
(regardless of any actual ownership of the
entity) or (B) owns or controls more than
25% of the “Ownership Interests” in the
Reporting Company.

% Who has “Substantial Control?”
Whether an individual has Substantial
Control over a Reporting Company
is based upon the facts and
circumstances. In addition, multiple
people may have Substantial Control

continued on page 14
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over a Reporting Company, and all
of them will be considered Benéeficial
Owners for these purposes.

+ The Senior Officers of a Reporting
Company are all deemed to have
Substantial Control. A“Senior
Officer” is defined as any individual
holding the position (or exercising
the authority of) a President, CEQ,
CFO, COO, general counsel or any
other officer regardless of title
performing a similar function.

+ Any individual with the authority
to remove any Senior Officer or a
majority of the Board (or similar
body) of a Reporting Company has
Substantial Control.

« Any individual who otherwise
directs, determines or has substantial
Influence over “Important Decisions,’
such as:

o Sale, lease, or other transfer of any
principal assets;

o Reorganization, dissolution or
merger;

o Major expenditures, investments,
issuing equity or taking on
significant debt, or approval of
operating budget;

o Altering lines of businesses or
geographic focus;

o Compensation of Senior Officers;

o Decisions regarding major
contracts;

o Changes to governing documents;
and

o Other similar decisions impacting
the Reporting Company.

« The exercise of Substantial Control
over a Reporting Company may
be exercised directly or indirectly,
as a trustee of a trust or similar
arrangement, including through:
o Board representation;
o Ownership or control of a majority
of the voting power or voting

rights of the Reporting Company;
o Arrangements, financing or
business relationships with others
acting as nominees; or
o Control over one or more
intermediaries that exercise
Substantial Control.

« An individual who owns or controls
more than 25% of the “Ownership
Interests” in a Reporting Company is
also a Beneficial Owner.

-“Ownership Interest” is broadly
defined to include:

o Any equity, stock, or similar
instrument;

o Any capital or profits interest;

« Any instrument convertible into
one of those listed above;

« Any put, call or other option of
buying or selling one of those
listed above, unless such option
is created and held by a third
party without the knowledge of
the Reporting Company; or

o Any other instrument, contract or
understanding used to establish
ownership.

« Ownership or control of an
Ownership Interest in a Reporting
Company can be held directly
or indirectly through a contract,
understanding, relationship or
otherwise, including:

o Joint ownership;

o Through ownership or control of
intermediary entities;

o Through another individual
acting as the agent, custodian or
nominee of such individual;

o With regard to a trust or similar
arrangement, multiple individuals
may be deemed to own or control
the same Ownership Interest:

+ The trustee or other individual
with authority to dispose of trust
assets;

« A beneficiary who is the sole
permissible recipient of income

and principal or who has the
right to demand a distribution or
withdraw substantially all of the
assets; or

« A grantor who has the right to
revoke the trust or withdraw the
trust assets.

+ How to determine if an individual
controls or owns 25% of a Reporting
Company:

« Ownership and control are
determined as of the present time,
and any options or similar interests
held by an individual are treated as
exercised;

- If a Reporting Company issues capital
or profit interests, including entities
taxed as partnerships for federal
income tax purposes, an individual
who owns at least 25% of the capital
or profit interests in the entity will be

continued on page 15
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Transparency continved

a Beneficial Owner;

- If a Reporting Company is a
corporation, is taxed as a corporation
for federal income tax purposes or
otherwise issues stock, an individual
who either holds 25% of the total
voting power of all classes of
ownership interests entitled to vote
or at least 25% of the outstanding
value of all classes of ownership will
be a Beneficial Owner;

« If the facts and circumstances do not
allow the foregoing calculations to be
performed with reasonable certainty,
then an individual who owns or
controls 25% or more of any class
or type of ownership interest in the
Reporting Company will be deemed
to be a Beneficial Owner.

+« The following are excluded from the
definition of a Beneficial Owner:

« Minors, in which case the parent or
legal guardian of the minor may be
treated as the Beneficial Owner;

« An individual acting as the nominee
or agent on behalf of another
individual;

« Individuals whose ownership
interests are only through a future
right of inheritance;

+ An individual acting solely as an
employee of a Reporting Company,
who is not a senior officer; and

« An individual who is a creditor of a
Reporting Company.

Who is a “Company Applicant” (whose
information must also be reported as part
of BOI)?
« An individual who
« Directly files a document creating a
Domestic Reporting Company;
« Directly files the first document
registering a Foreign Reporting
Company; or

7o [INSPIRATION
mgher ASPIRATIONS

Since 1988, Hirtle Colloghdn'hs served as the
trusted investment partnerfor philanthropi€ families
and the mission-driven organizations they love.

Headquartered in Philadelphia, we are proud to support the

Philadelphia Estate Planning Council and its work in our community.

« Is primarily responsible for directing
such filing.

% There may be only up to two Company
Applicants for purposes of reporting.
This limits the long list of people who
may be involved in directing and
implementing the formation of an
entity.

« This requirement is only applicable
for Reporting Companies formed or
registered after January 1, 2024.

+« The proposed regulations did not
include these two limitations, making
these requirements particularly
onerous, as they would have required
tracking down and reporting all people
involved in creating entities going all
the way back to the beginning of time.

What is required to be included in a
report?

continued on page 16
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Transparency continued

« A Reporting Company must provide
a BOI Report with the following
information to FinCEN:

« Information about itself:

o Its full name and any other name
(such as a d.b.a.) used by it;

o If a Domestic Reporting Company,
the address of its principal place
of business (otherwise the primary
location in the U.S. where it
conducts business). A PO Box or
third-party information (such as an
agent for service of process) will
NOT satisfy this requirement;

o The state or tribal jurisdiction
in which it was formed (or for a
Foreign Reporting Company, the
place of its first U.S. registration);
and

o Its EIN or TIN.

- For each Beneficial Owner, and for
entities formed on or after January 1,
2024, up to two Company Applicants,
the Report must include:

o Name;

o Residential address for each
individual;

o Date of birth; and

o For each individual, a unique
identifying number and issuing
jurisdiction from an acceptable
identification document, and
it must provide a copy of that
document, such as a driver’s
license or passport.

o If a Company Applicant is an
entity that forms or registers legal
entities in the ordinary course of
business, the entity’s current street
address.

o Alternatively, and this will be an
important option, individuals and
entities may apply to FinCEN for a
unique identifying number.

What is a FinCEN Identifier?

+«» The CTA requires FinCEN to provide a
unique identifier, also called a FinCEN
ID, upon request to:

« An individual who provides FInCEN
with the same information required
to be included in a BOI Report for
a Beneficial Owner or Company
Applicant; and

« Any Reporting Company that has
provided its BOI to FinCEN.

+« Each individual may obtain only
one FinCEN ID, and once obtained,
the FinCEN ID may be used by any
Reporting Company on the BOI Report
rather than the information detailed
above.

«» After a FinCEN ID is obtained, it
is the individual’s and NOT the
Reporting Company’s responsibility
to keep the information up to date
(including updating the image of the
identifying document) and to correct
any inaccuracies (within the same
timetable set out below for Reporting
Companies).

When is the BOI Report due?
« For existing Reporting Companies, by
January 1, 2025.

+ For Domestic Reporting Companies
formed on or after January 1, 2024,
within 30 calendar days of the earlier of
the date on which [i] it receives notice
that its creation is effective and [ii] on
which the secretary of state or other
agency publishes public notice that it
has been created.

+ For Foreign Reporting Companies
formed on or after January 1, 2024,
within 30 calendar days of the earlier
of the date on which [i] it receives
notice that it has been registered
to do business and [ii] on which the
secretary of state or other agency
publishes public notice that it has been
registered.

Are any additional reports required?

% No, unless (or until) information
changes. An updated report must be
filed within 30 calendar days after any
change to any information previously
submitted to FinCEN, such as:

« Change in Beneficial Owners; or

« Information related to a Beneficial
Owner, such as change in address or
name.

What if a report needs to be corrected?

+ If a Reporting Company learns or “has
reason to know” that a BOI Report
contains incorrect information, it has 30
calendar days to file a corrected report.

What are the penalties for failing to file a
report?
% An individual, Reporting Company

or any other entity that directly

or indirectly willfully provides, or

continued on page 17
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Transparency continued

attempts to provide, false or fraudulent
information, or willfully fails to report
complete or updated BOI, faces a civil
penalty of $500/day the violation
continues and is not remedied, and a
criminal fine of up to $10,000 and/or a
two-year prison sentence.
+ There is a 90-day safe-harbor if an
individual voluntarily submits a

report containing correct information.

Now that we know this, what should we

as advisers do?

« If you have not already done so, notify
clients that the CTA will be effective on
January 1, 2024.

«» Discuss the option of obtaining a
FinCEN identifier as soon as possible
with clients.

« Address the CTA in operating
agreements, including requiring all
members to provide initial and updated
BOI.

1 The information contained in this article is
provided is for educational purposes only. This
material is not intended to constitute legal,
tax, investment or financial advice. Effort
has been made to ensure that the material
presented herein is accurate at the time of
publication, however, we have no obligation to
update, modify or amend this information or
to otherwise notify a reader if any information
becomes outdated, inaccurate, or incomplete.
This material is not intended to be a full and
exhaustive explanation of the law in any area.
The information discussed herein may not be
applicable to, or appropriate for, every investor
and should be used only after consultation
with professionals who have reviewed a client’s
specific situation.

2 The CTA is Title LXIV of the William M. (Mac)
Thornberry National Defense Authorization Act
for Fiscal Year 2021, Public Law 116-283 (Jan. 1,
2021) (the “NDAA”). Division F of the NDAA is
the Anti-Money Laundering Act of 2020, which
includes the CTA. Section 6403 of the CTA,
among other things, amends the Bank Secrecy
Act by adding to Subchapter Il of Chapter 53
of Title 31, United States Code, a new section
5336, titled “Beneficial Ownership Information
Reporting Requirements.”

3 BOl will only be available upon request of
[i] a federal agency engaged in national
security, intelligence or law enforcement, for
those purposes; [ii] a state, local or tribal law
enforcement agency, but only if authorized by
a court in connection with a criminal or civil
investigation; [iii] a financial institution for
customer due diligence purposes, but only if

authorized by the “Reporting Company;” [iv] a
federal agency on behalf of a foreign country
(if the request is pursuant to a treaty or similar
agreement); or [v] a prosecutor, judge or law
enforcement agency in a "trusted” foreign

continued on page 18
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Transpal’ency continued N atlonal ASSOClatlon extensive Robert G. Alexander Webinar
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her J.D., cum laude, and her LL.M. in Taxation, designations including the Accredited
both from New York University School of Law, Estate Planner (“AEP”) designation, the
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The Philadelphia Estate Planning Council Welcomes New Members

Sonya Aronowitz Jewish Federation of Greater Brian Hungarter, JD, CFP® Girard

Philadelphia Bridget Jones PNC Private Bank
Gabrielle Bailey Glenmede Gregory Klipstein JFS Wealth Advisors
Nigel Bell KPMG LLP Andrea Lawrence, JD, LLM Bryn Mawr Trust, a WSFS
Beth Benfield-Koelln PNC Private Bank Company
Julia Boland Drexel University Kline School Tyler Margalski Citrin Cooperman

of Law David Mathewson Lombard International
Candice Ciesielski Haverford Trust Company Aaron Mazer, CFP®, CTFA J.P. Morgan Private Bank
Matthew Clark UBS Financial Services Inc. John Nolan, Ill, Esq. Jackson Lewis P.C.
Adam Cohen Begley Law Group Kelly Phillips Erb White and Williams, LLP
Brittany Cook Tiedemann Trust Company Matthew Radano PNC Private Bank
Peter Duryea Lombard International Robert Radzinski Stephano Slack LLC
Patricia Failor Holly Revelas, CFP®, CPA Edward Jones
Elizabeth Ferraro Duane Morris LLP Jocelyn Schwartz, JD, LLM, CFP
Michael Gillen JP Morgan Private Bank Joanne Shallcross Wells Fargo Bank
Dakota Greene UBS Financial Services Inc. Rachel White Glavis PNC Private Bank
Lacey Hager Wilmington Trust
Brendon Healy Coastal Insurance Consulting
Stephanie Henrick, Esq. Obermayer Rebmann Maxwell

& Hippel LLP
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Annual Meeting Spotlight

The PEPC Annual Meeting, Seminar and Reception was held on May 2, 2023 at the
Union League of Philadelphia. Over 100 attendees heard from Scott A. Bowman on
“Structuring Inbound Investments into U.S. Markets.” The 2023-2024 Board of Directors
was approved by the membership and the gavel was ceremonially passed from Jim
Revels to Stephanie Sanderson-Braem.

Stephanie Sanderson-Braem presents
outgoing president, Jim Revels, with PEPC
cufflinks.

=

¥y

The 2022-2023 PEPC Board of Directors (From Left to Right: Alan Weissberger, Sharon
Greenberg, Kim Heyman, James Kelly, Erin McQuiggan, Bradley Terebelo, Michael DeFillipo,
Stephanie Sanderson-Braem, Richard Bell, Leanne Evans, Fareeha Arshad, Josh Niles, Jim
Revels, Eric Hildenbrand, and Matthew Levitsky)

Jim Revels passes the gavel to Stephanie
Sanderson-Braem

Eight past presidents attended our 2023 Annual Meeting (From Left to Right: Steven
Leshner, Doug Simon, J.R. Burke, Betsy Joyce, Andrew Haas, Alan Mittelman, Eric
Hildenbrand, Jim Revels)

Thank You to our
2023 Annual Meeting
Sponsors

AltaView Advisors LLC
Duane Morris LLP
Fiduciary Trust International

Andrew Haas presents J.R. Burke with the

Isdaner & Company LLC 2023 Distinguished Estate Planner Award
Kamelot Auction House

Savran Benson LLP
Univest
Veritable, LP
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